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Context

 EU free movement rights

 Right to marry/protection of institution of marriage

Arts 40.1 and 40.3 Constitution

Art 9 CFR

Art 12 ECHR (e.g. O’Donoghue v. U.K., App.No. 

34848/07, Ramadan v. Malta, App. No.76136/12) 

 Risk of trafficking – Latvian ambassador, MKFS, para 31

 Statutory framework

EC (Free Movement of Persons) Regulations 2015

Civil Registration (Amendment) Act 2014



M.K.F.S. v. Min for Justice

High Court

If the Minister makes a finding of a marriage of convenience:

 that stands unless challenged at the time, paras. 14-15

 the marriage is a nullity (reliance on the Civil Registration

(Amendment) Act 2014), para. 19.

 no rights arise for consideration under the Constitution, EU law or

ECHR: para. 16 [see, also, K.P. v. Minister for Justice [2017]

IEHC 95, paras. 20-21 and 37-40; Elshabha v. Minister for Justice

and Equality [2020] IEHC 37, paras. 12 and 17]

 may be appropriate to exercise judicial discretion to dismiss the

JR, if lack of candour and wrongful conduct: para. 29, Elshabha,

para. 22. free movement rights



Legislative provisions

Recital 28 of Directive 2004/38:

“To guard against abuse of rights or fraud, notably marriages of

convenience or any other form of relationships contracted for the sole

purpose of enjoying the right of free movement and residence, Member

States should have the possibility to adopt the necessary measures.”

Article 35 of Directive 2004/38 is permissive not mandatory.

“Member States may adopt the necessary measures to refuse, terminate

or withdraw any right conferred by this Directive in the case of abuse of

rights or fraud, such as marriages of convenience. Any such measure

shall be proportionate and subject to the procedural safeguards provided

for in Articles 30 and 31”



Legislative provisions

European Communities (Free Movement of Persons) Regulations 2015

Reg 27 – can revoke or refuse entitlements under the Regs

Reg 28(6):

For the purposes of these Regulations “marriage of convenience” means a

marriage contracted, whether inside or outside the State, for the sole purpose

of obtaining an entitlement under—

(a) the Council Directive or these Regulations,

(b) any measure adopted by a Member State to transpose the Directive, or

(c) any law of the State concerning the entry and residence of foreign

nationals in the State or the equivalent law of another state.



Legislative provisions

The Civil Registration (Amendment) Act 2014 (commenced 18th Aug 

2015) 

Amends the Civil Registration Act 2004

Aimed at preventing marriages of convenience before they occur. A 

‘marriage of convenience’ is defined as …

a marriage where at least one of the parties to the marriage —

(a) at the time of entry into the marriage is a foreign national, 

and

(b) enters into the marriage solely for the purpose of securing 

an immigration advantage for at least one of the parties to the 

marriage



Legislative provisions

Section 2(2)(g) of 2004 Act – makes it an impediment to getting

married.

Section 58 – an objection can be laid, and an investigation then carried

out.

If upheld, the marriage will not proceed.

Section 58(9) – the couple can appeal to the Circuit Court.

Domestic Violence Act 2018 – forced marriages; section 38 creates an

offence re conduct forcing another person into a marriage.



Procedural issues re decision 

under 2015 Regs

 Appears to be done on paper.

 Internal review, but no independent appeal – contrast Circuit Court appeal

under Civil Registration Act.

 Can challenge by JR – but is judicial review adequate, where findings of

fact are in dispute ? [NB Articles 30 and 31 Directive 2004/38 – but see

Balc v. Min for Justice [2018] IECA 76]

 JR remedy could be denied on discretionary basis of improper conduct –

but see P.N.S. v. Min for Justice, Sup Ct, 31st Mar 2020, McKechnie J.,

paras. 93 to “this jurisdiction must be used sparingly and in a cautious

manner” and “particularly where the asserted right is EU derived, a court

should be reluctant to exercise this power unless quite satisfied that it

should do so”



Procedural issues re decisions 

under 2015 Regs

European Commission 2009 Communication – COM (2009) 31 final

“cannot be considered as a marriage of convenience simply because it

brings an immigration advantage or indeed any other advantage”, and

the quality of the relationship “is immaterial to the application of

Article 35”.

Sets out indicative criteria.

Notably, “the burden of proof lies on the authorities of the Member States

seeking to restrict rights under the Directive”

Further guidance in COM/2014/0604 final; SWD (2014) 284 final

Sadovska v. SSHD [2017] UKSC 54, Agho v. SSHD [2015] EWCA Civ

1198 and Rosa v. SSHD EWCA Civ 14, the burden of proving a marriage is

one of convenience rests on the Secretary of State.



Procedural issues re decisions 

under 2015 Regs
How does one avoid assessing the ‘quality of the relationship’ ?

Marriage should be a mutual partnership based on consent, capacity and

equality.

But in Singh and others, Case C-218/14, 16th July 2015, the CJEU (GC) did

not even deal with arguments that a literal interpretation of Art 13 Directive

2004/38 (3CN retention of rights) would create inequality.

Reliance on, eg, Art 23(4) ICCPR and Art 5 of Protocol 7 ECHR (ensure

“equality of rights and responsibilities of spouses as to marriage, during

marriage and at its dissolution”) – no consideration by CJEU.

Also, NA, C-115/15, 30th June 2016



Retrospectivity

Is there a basis upon which to retrospectively hold that a marriage contracted

in accordance with law is, in law, a nullity, because of a finding by the

Minister under Reg 28 ?

What about the constitutional limitation on the circumstances in which a

marriage, contracted in accordance with law, can be dissolved ?

What about the implications for third parties?

Islam v. Minister for Foreign Affairs [2019] IEHC 559 – not under appeal

NB, relating to revocation of refugee status: Court of Appeal judgment

pending in Martin v. Minister for Foreign Affairs (High Court judgment is

[2017] IEHC 741, 10th Nov 2017)

UK Sup Ct case: R (on the application of Hysaj) v. SSHD [2017] UKSC 82.


