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U.M. v. Minister for Foreign Affairs 
[2020] IECA 154

• Appeal from judgment of Stewart J. in N.A. (Somalia) v 
Minister for Justice and Equality [2017] IEHC 741.

• Was the Appellant an Irish citizen?

• Was his father’s residence in the State at the time of the 
Appellant’s birth in contravention of section 5(1), 
Immigration Act, 2004? 

• Was his father’s declaration of refugee status in force at the 
time of the Appellant’s birth?
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• Section 6B(4)(a), Irish Nationality and Citizenship Act, 1956 as amended provides:
“A period of residence in the State shall not be reckonable for the purposes of calculating a period 
of residence under section 6A if—

It is in contravention of section 5(1) of the Act of 2004 …”

• Section 5 of the Immigration 2004 Act stated (at the time):
(1) No non-national may be in the State other than in accordance with the terms of any permission 
given to him or her before the passing of this Act, or a permission given to him or her after such 
passing, by or on behalf of the Minister.

(2) A non-national who is in the State in contravention of subsection (1) is for all purposes 
unlawfully present in the State.’

(3) This section does not apply to -
(b) a refugee who is the holder of a declaration (within the meaning of that Act) which is in force.’
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Meaning of Residence

• State (Goertz) v. Minister for Justice [1948] IR 45 

• Roberston v. Governor of Dóchas Centre [2011] IEHC 24 

• Toidze v. Governor of Cloverhill Prison [2011] IEHC 395

• The Court cannot simply apply Roberston but must consider the statutory 
structure of the Act.  

• Section 6B(4) and Section 16A of the 1956 Act are worded identically.

• The only basis on which the physical presence of Mr. M could be excluded 
from section 6(1A) is if it was in contravention of section 5(1), Immigration 
Act, 2004.  To determine that, it must be determined whether or not the 
declaration of refugee status was in force at the material time.
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Effect of Revocation of 
Declaration of Refugee Status 

• Adegbuyi v. MJLR [2012] IEHC 484 Clark J. “where evidence emerges that 
invalidates a declaration of refugee status so that the person should never 
have been granted refugee status ‘the declaration becomes void ab initio’.”

• UNHCR ‘Note on the cancellation of Refugee Status’ of 22 November 2004 
“The notion that an administrative decision obtained by fraudulent means is vitiated by 
this very fact and may be cancelled at any time is a generally accepted principle. ….  It is 
also generally accepted that a decision obtained by fraudulent means cannot form the 
basis of legitimate expectations or acquired rights.’

• Para 69 – The Oireachtas was free to provide that withdrawal of a status based 
on misrepresentation will only operate prospectively.  This was done in 
respect of revocation of a certificate of naturalisation.

• “the very nature of such a declaration is such that the determination that it 
has been obtained on the basis of false information is hard to reconcile with its 
being given any effect at any point in time.”
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Features of section 5(1), 2004 
and section 6B(4), 1956 

I. A person who requires permission but who does not have it is 
unlawfully in the State (but it not an offence not to have such 
permission- Sulaimon v. MJELR [2012] IESC 63).  

II. A period of residence under section 6A, 1956 Act is “a concept 
of lawful residence” - a broad concept of legality.

III. “permission” must be given a practical rather than an unduly 
narrow interpretation – Sulaimon – the term ‘permission’ must 
be given its ordinary meaning.

IV. Non-compliance with the conditions of a permission renders 
presence in the State a contravention of the section.
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V. The terms of permission are necessarily conditioned by any 
representations made to the authority issuing it. 

VI. A person may not benefit from his or her own wrongdoing –
Roberston.

VII. “a fraudulently obtained permission is a nullity. It confers no 
rights or entitlements of any kind. Fraud, as it is often said, 
‘unravels all’.

Conclusion - “it is impossible to see how a declaration of refugee 
status which is found to have been obtained through the provision 
of false and misleading information, can lead to a ‘permission’ 
within the meaning of the Act.” (para 91)
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Impact on the Child

• “a statutory exclusion from a period of physical presence that would 
otherwise accrue so as to generate that entitlement, must be carefully 
scrutinised.” (para 97)

• The entitlement of a child to citizenship is predicated on one parent 
having the required period of lawful residence in the State.  

• The legislation fixes him with the consequences of his parents’ actions.

• The father is either resident for the purposes of s.6B(4) and s. 16A, or 
he is resident for the purposes of neither.  He could not rely upon his 
own misrepresentation so as to ground an application under s.15(1)(c).  
Therefore, he is without the terms of s.6B(4).

See also: Islam (A Minor) v. MFAT & MJE [2019] IEHC 599
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Immigration Status

• Roberston v. Governor of Dóchas Centre [2011] IEHC 24

• Toidze v. Governor of Cloverhill Prison [2011] IEHC 395

• Sofroni v. MJELR (ex tempore, Peart J., 9th July 2004) 

• Simion v. MJELR [2005] IEHC 298 and Roberts and Muresan v. Minister for Justice, 
Equality and Law Reform [2004] IEHC 348

• Rodis v. MJELR [2016] IEHC 360 

• MKFS (Pakistan) v. MJE [2018] IEHC 103 (S.Ct. judgment awaited)
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Revocation of Declaration of 
International Protection

• Section 52, International Protection Act, 2015 
“(1) The Minister shall, in accordance with this section, revoke a refugee 
declaration given to a person if satisfied that—

(c) misrepresentation or omission of facts, whether or not including the use of false 
documents, by the person was decisive in the decision to give the person a refugee 
declaration.”

• The power to revoke a declaration of subsidiary protection is 
expressed in the same terms.

• 10 days to appeal to Circuit Court. 
Previously 21 days for a declaration of refugee status – Order 84C r 2 (5) RSC 
and 15 days to challenge the revocation of a declaration of subsidiary 
protection - European Union (Subsidiary Protection) Regulations 2013
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The Statutory Appeal 

• Gashi v. Minister for Justice [2010] IEHC 436 

• NzN v. Minister for Justice [2014] IEHC 31
“It is not the function of the Court to determine whether the appellant is a refugee or 
whether she should have been declared a refugee. The issue is whether the Minister 
correctly revoked that status because she provided false and misleading information to 
the Commissioner which was instrumental in her recognition as a refugee.”

• T.F. v. Minister for Justice and Equality [2016] IEH 551

• SAS v. Minister [2018] IECA 303 (Leave to appeal to the Supreme Court was 
refused – [2019] IESCDET 171
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