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Introduction 

On 24th April 2018 the Supreme Court delivered judgment in the joined appeals of Luximon v 

Minister for Justice and Balchand v Minister for Justice.1 This paper seeks to summarise the key findings 

of the Supreme Court in this judgment, and the implications of the decision for immigration and 

human rights law and practice in Ireland.  

 

Facts 

The applicants in both appeals were citizens of Mauritius. They arrived in Ireland in 2006 to avail 

of an administrative educational scheme set up by the State in 2001. Under that scheme, students 

were permitted to engage in part-time work, as well as undertake post-secondary level educational 

courses. Ms Luximon and Mr Balchand originally received “stamp 2” student permissions which 

allowed them to study and work, and which were renewed up to 2011. 

 

Ms Luximon had two daughters, although only the younger daughter was a party to the 

proceedings. She also arrived in the State in 2006. Ms Luximon engaged in a range of educational 

courses during her time in the State. She and her daughter had an established home in Dublin. Ms 

Luximon lawfully obtained part-time work through the scheme and worked for a number of years 

as a co-ordinator in a dental practice. Throughout her time in Ireland, she and her daughter had 

generally been a self-supporting family unit. With one exception, she complied with all renewal 

requirements. There was no indication that there was any difficulty in renewing such permissions 

up to the year 2011. The Supreme Court accepted that on the evidence, Ms Luximon and her 

daughter had over the years established significant private, family and social connections, in their 

home-area, in work and in education. 

 

                                                           
1 [2018] IESC 24; [2018] 2 ILRM 153. 



2 

 

Having arrived in 2006, Mr Balchand was joined in 2008 by Shandrika Gopee, the second named 

applicant in that appeal. The couple subsequently married. They had a son, Cieron Laksh Balchand, 

born in 2009, who was in full-time primary education in the State. Their permissions were regularly 

renewed without difficulty up to the year 2011. Their son, Cieron, spoke English with his parents 

at home. Both adult respondents in this family unit were financially self-supporting and worked in 

the hospitality and catering sector. 

 

In July 2011, the government promulgated a new scheme which set explicit time limits on how 

long such students might remain in the State. This had significant effects on the applicants’ 

authorisation to remain in the State. The new scheme was entitled the “New Immigration Scheme 

for Full-time Non-EEA Students, registered in Ireland before 1 January 2011”. 

 

In order for the applicants to remain, the new scheme required them to apply for, and obtain, 

“stamp 4” permissions which would permit long-term residence. They submitted applications to 

the Minister pursuant to s.4(7) of the Immigration Act 2004 seeking to vary their immigration 

permissions from stamp 2 to stamp 4 permission. Section 4 provides: 

 

“(1) Subject to the provisions of this Act, an immigration officer may, on behalf of the 

Minister, give to a non-national a document, or place on his or her passport or other 

equivalent document an inscription, authorising the non-national to land or be in the State 

(referred to in this Act as ‘a permission’). 

 

(7) A permission under this section may be renewed or varied by the Minister, or by an 

immigration officer on his or her behalf, on application therefor by the non-national 

concerned.” 

 

When Ms Luximon came to apply for a variation of her permission in 2012, her current permission 

had expired by a period of some months. The new time-limitation was obviously an important 

consideration. Her solicitor applied for a variation of her status to “stamp 4” permission in a letter 

sent on 30 October 2012. The solicitor set out very detailed factual grounds upon which, it was 

contended, the Luximons had established ECHR private and family rights in the State and 

requested that consideration should be given to those rights in the s.4(7) assessment. The 

application was refused within one week on 5 November 2012. Thereafter, Ms Luximon was 

granted temporary student permissions to remain on in the State, but only to finalise her affairs. 
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These extensions continued up to 19 December, 2012. She was thereafter granted “stamp 1” 

conditions, which expired in May 2013. At the time of the determination of the appeal, she 

remained in the State, although without ministerial permission. 

 

 The position in the second appeal was similar. Mr Balchand made his application through his 

solicitor on 19 October 2013. The application-letter dealt with his status in the State, and also set 

out details of his established private and family connections. By contrast with Ms Luximon, Mr 

Balchand, in fact, did have a subsisting “stamp 2” permission at the time of the application . The 

letter additionally contained an application for Mr Balchand’s wife, Chandrika Gopee, to remain 

in the State. She, too, held a “stamp 2” permission. In fact, Ms Gopee’s permission did not expire 

until 18 July 2015. Nonetheless, the couple were both directed in the refusal letter to leave the 

State by 3 December 2013. The decision letters in both cases made no reference to the applicants’ 

asserted private or family life rights under either the Constitution or art.8 of the European 

Convention of Human Rights (ECHR). 

 

In the High Court in the Luximon case,2 Barr J determined that, in arriving at a decision under 

s.4(7) of the Immigration Act 2004, the Minister erred in failing to consider the applicants’ private 

and family rights in deciding whether to vary or renew their permission to be in the State. The 

Court of Appeal upheld the High Court judgment.3  

 

In the High Court in the Balchand case,4 Humphreys J declined to grant judicial review of the 

Minister’s decision holding that, in making such a decision, the Minister did not have an ECHR 

duty because the applicants’ status in the State was precarious and therefore their private and family 

life rights were minimal to non-existent. The Court of Appeal allowed the respondents’ appeal 

against that decision,5 holding that the Minister, in making the decisions under s.4(7) of the 2004 

Act, erred by failing to give consideration to the applicants’ private and family life rights in refusing 

to grant a renewal or variation of their permissions to remain in the State.  

 

The Minister appealed both Court of Appeal decisions to the Supreme Court submitting that it 

was unnecessary to engage in such a consideration at that stage of the process, and that an art.8 

ECHR assessment was only required at the final, “deportation”, stage of the procedure. 

                                                           
2 [2015] IEHC 227. 
3 [2016] IECA 382; [2016] 2 IR 725; [2017] 2 ILRM 35. 
4 [2016] IEHC 132. 
5 [2016] IECA 383; [2016] 2 IR 749; [2017] 2 ILRM 55. 
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Key findings 

MacMenamin J delivered the judgment of the court (Clarke C.J., O’Donnell, Dunne and O’Malley 

JJ concurring). He commenced by emphasising the fact that the position of the applicants differed 

from a range of other categories of entrants to the State; they were not subject to any ongoing 

fact-finding administrative or quasi-judicial proceeding, such as those which apply in the State’s 

asylum/international protection system. It was also emphasised that the applicants had lawfully 

entered the State many years previously and had been permitted to work during their time in the 

State. It was noted that the State raised no objection when they were subsequently joined by family 

members, and that at the time they entered the State, no visas were required. MacMenamin J 

concluded on this issue: 

 

“All the respondents see Ireland as their home country, and have established residences here. 

The adults each have children who might arguably hold individual rights to remain in the State, 

either by the fact of residence or by birth. In addition to collective privacy and family rights, 

the appeals also raise intra-familial issues.” 

 

In the light of those factual backgrounds, MacMenamin J disagreed with the characterisation of 

the status of the applicants in the Balchand case as “precarious”. It was noted that the term 

“precarious” is used in ECHR jurisprudence to describe persons whose entitlement to be in the 

State is highly attenuated,6 and that an unsuccessful asylum seeker may come within that 

description. However, MacMenamin J pointed out that this did not mean that the rights of an 

unsuccessful asylum seeker were “minimal to non-existent” when it came to a decision to revoke 

a deportation order.7  

 

MacMenamin J noted that what was at issue in these appeals was: 

 

“not only the question of the [applicants’] rights and status in the State, but as a corollary, the 

Minister’s duties towards these respondents, having regard to their status, when they made an 

                                                           
6  See, eg, Nunez v Norway [2014] 58 EHRR 17, at para. 70, page 535. 
7 Pointing out that in PO v Minister for Justice [2015] IR 164 the Supreme Court held that when considering an application 
to revoke a deportation order by an unsuccessful asylum seeker, “the Minister is obliged to operate within the 
boundaries of natural and constitutional justice, and also to decide in accordance with the international obligations 
which have been incorporated into domestic law by the Oireachtas. The Minister is not entitled to act 
unconstitutionally. She must determine every application on its merits. This includes operating within the boundaries 
of the 1999 Act itself, and, more broadly, the Constitution, the European Convention on Human Rights, 1950 (“the 
ECHR”), as explained by the European Court of Human Rights, … and the principle of proportionality, all of which 
must be applied to the circumstances of the case.” 
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application pursuant to s.4(7) of the 2004 Act. While the issue does not arise, even the fact 

that a person’s status might be “precarious” would not absolve the Minister from observance 

of duties of fairness.”8 

 

It was noted that a key event leading to the institution of these proceedings was the alteration in 

July 2011, of the conditions of the 2001 Educational Scheme, after a process of consultation. A 

key alteration was the introduction of an overall 7 year time limits on presence in the State as a 

student, and a shorter, 3 year limitation, for students involved in certain categories of educational 

courses. The Minister’s position was that, by virtue of these administrative changes, both Ms 

Luximon and Mr. Balchand came within a category of what was described as “timed out students”, 

and, absent obtaining a change in their residence and employment status, they were no longer 

permitted to remain in the State. 

 

As noted above, both applicants originally received what are called “stamp 2” student permissions 

which allowed them to study and to work, and were renewed up to 2011. But as a result of the 

2011 alteration to the scheme, in order to remain lawfully in the State they were required to apply 

for, and obtain, “stamp 4” permissions which would permit long-term residence. Their 

applications for variation of their immigration status, from “stamp 2” to “stamp 4”, pursuant to 

section 4(7) of the Immigration Act 2004 were unsuccessful. As noted above, the decisions to 

refuse those applications made no reference to the applicants’ asserted private and family life rights 

in the State.  

 

Having outlined the factual background, MacMenamin J then turned to the proper interpretation 

of the legislation under which the Minister made the impugned decisions.  

 

The legislative framework  

MacMenamin J commenced his consideration of section 4(7) of the 2004 Act by placing it within 

its broader statutory context as part of the Act as a whole. Reference was made to the objects of 

that Act, identified in its long title, including the need to “make provision in the interest of the 

common good for the control of entry into the State, the duration and conditions of stay in the 

State, and obligations while in the State, of non-nationals…”. MacMenamin J observed that section 

4 comprises “a series of logical steps, envisaging ‘scenarios’”, with each scenario dealing with the 

                                                           
8 At para.11. 
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position of “non-nationals” in different situations. Thus, section 4(1) is the “point of entry” 

provision, which states: 

 

“Subject to the provisions of this Act, an immigration officer may, on behalf of the 

Minister, give to a non-national a document, or place on his or her passport or other 

equivalent document an inscription, authorising the non-national to land or be in the State 

(referred to in this Act as ‘a permission’).” 

 

Section 4(2) stipulates a correlative duty on non-nationals to present themselves to an immigration 

officer at such point of entry, and to apply for permission to enter the State. Section 4(3) sets out 

a list of criteria whereby an immigration officer is entitled to refuse entry to a non-national at the 

point of entry.9, be it a port, airport, or otherwise. An immigration officer may also lawfully refuse 

entry on the grounds that the non-national is not in possession of a valid passport or equivalent 

documents establishing identity and nationality. MacMenamin J noted that the operation of such 

powers was “a fundamental aspect of State sovereignty”.10 Section 4(5) goes on to address the  

conditions which may be applied to a non-national who arrives in the State to engage in 

employment, business or a professional activity.11 This was described by MacMenamin J as a “post 

point of entry” conditional permission, which necessarily implied that the non-national in question 

had, by the time referred to, entered and remained within the State. Section 4(6) then deals with 

the nature of the conditions and compliance applicable to non-nationals whilst in the State, 

providing that an immigration officer may, on behalf of the Minister, attach permissions to a non-

national’s passport regarding duration of stay and engagement in employment, business or a 

profession, as may be appropriate. A non-national is under a duty to comply with such conditions. 

MacMenamin J noted that it was clear that this sub-section also addressed non-nationals who were 

present within the State; thus, the logical progression proceeds from “point of entry” criteria, and 

thereafter to conditions applicable to persons remaining within the State. 

 

                                                           
9 These criteria include there being evidence that a non-national may not be in a position to support themselves; failing 
to have a valid employment permit; being a person suffering from certain medical conditions; having been convicted 
of certain offences; being a person subject to a prior deportation or exclusion order; or being a person who the 
Minister has previously determined should not be permitted to enter the State by reason of the public good; see 
s.4(3)(a)-(f). 
10 Paragraph 19. 
11 Thus, it provides at s.4(5)(c) that such a person arriving in the State shall, within seven days of entering the State “(i) 
report in person to the registration officer for the place in which he or she intends to reside” (emphasis added), that such 
person shall thereafter produce a valid passport or other equivalent document establishing identity and nationality, 
and furnish information regarding the purpose of their arrival in the State. 
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Turning specifically to section 4(7) which was the specific provision at issue, MacMenamin J 

remarked that its position in the statutory framework and progression could not be ignored: 

 

“Prima facie, by its statutory location, content, and wording, s.4(7) may also be seen as 

dealing with an application to be made from within the State.” 

 

The closing subsections to section 4 were then considered. Section 4(9) provides that a non-

national, who fails to comply with the conditions regarding entry into, or presence within, the State 

for employment purposes, shall be guilty of an offence. This, too, was seen as plainly addressing 

the situation of a non-national who remains within the State’s boundaries. Finally, section 4(10) 

provides that, in performing functions under s.4(6), an immigration officer is to have regard to all 

the circumstances of the non-national concerned which are known or represented to that officer, 

and in particular, intended duration of the stay, family relationships, income, earning capacity, 

financial needs, obligations and responsibilities, the likelihood of compliance with proposed 

conditions and, later, other statutory entitlements to enter the State. MacMenamin J noted that this 

provision had no bearing on s.4(7) of the Act, save that there was nothing in it envisaging 

application being made from outside the State; “if anything, the opposite is true, as it bears out the 

“within the State” parameter of s.4.”12 

 

The consideration of the statutory framework concluded with reference to section 5(1) of the 2004 

Act which provides that no non-national may be in the State other than in accordance with the 

terms of any permission given to him or her before the passing of this Act, or a permission given 

under the Act after such passing by or on behalf of the Minister. MacMenamin J described this, 

too, as a “within the State” provision. The Act lays down penalties at s.13 by way of fines and 

imprisonment for breach of that law. 

 

The Ministerial decision & requirement to leave the State 

MacMenamin J noted that the far-reaching scope of the Minister’s case was clearly illustrated by 

the fact that no point was taken regarding any factual distinction between the two appeals: 

 

“The Minister, advisedly, makes no contention arising from the fact that Ms Luximon had 

not renewed her permission within time. Therefore, it follows that the Minister’s position 

must be that, whether or not an application for renewal or variation was made within time, 

                                                           
12 Paragraph 27. 
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there was no duty upon him at that stage to enter upon any art.8 assessment, and that the 

respondents were either to leave the State, or remain on to have their art.8 rights assessed 

at the “deportation stage”. These two alternatives are considered below.”13 

 

The express terms of the Minister’s decision-letters were regarded as “illuminating” insofar as they 

required the applicants to either secure a new “stamp status” or leave the State and provide 

evidence of same to the Minister, or face the possible application of the deportation process 

pursuant to section 3 of the Immigration Act 1999. MacMenamin J contrasted the provisions of 

the 1999 Act with those of the 2004 Act. In relation to the Minister’s submission that s.3 of the 

1999 Act and s.4(7) of the 2004 Act were to be seen as being in pari materia, MacMenamin J 

accepted that the two Acts undoubtedly addressed the legal status of “non-nationals”, but noted 

that they did so in quite different ways: 

 

“The Act of 2004 can best be seen as regulating prima facie lawful entrants coming into 

the State; the Act of 1999, by contrast, concerns generally with the sovereign power of the 

State to deal with unlawful entrants to the State.”14 

 

MacMenamin J accordingly rejected the submission that these provisions were in pari materia, and 

pointed out the “catch 22” arising from the Minister’s construction, whereby the very fact of a 

refusal under s.4(7) would itself trigger the possibility of deportation under s.3(2)(g) of the 1999 

Act, describing this as being asked to place one’s hand in the lion’s mouth of truth.”15  

 

It was noted that if the two sections did not have a common purpose, this raised the question as 

to whether the s.4(7) decisions, purporting to direct the respondents to leave the State, were intra 

vires, given that no explicit power to make such a direction was contained in s.4(7). A number of 

authorities cited by the Minister were distinguished on the basis that they dealt with the “quite 

distinct” situation of unsuccessful asylum seekers facing deportation.16 MacMenamin J remarked: 

 

“It is hard to conceive how these respondents, if placed outside the State, could 

successfully make submissions to the Minister for their art.8 rights to be considered when, 

by virtue of placing themselves outside the State, their position would have altered, or been 

                                                           
13 Paragraph 32. 
14 Paragraph 36. 
15 Paragraph 43. 
16 Including GAG v Minister for Justice [2003] 3 IR 442 and Bode v Minister for Justice [2008] 3 IR 663. 
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placed at naught, and the rights which they seek to assert would have, at minimum, been 

put at hazard.”17 

 

This was described as a paradox in that the system as envisaged might itself operate in a manner 

which actually resulted in a violation of rights, even before there could be consideration of these 

rights; it was held that “this would be neither lawful nor Convention compliant.” 

 

MacMenamin J concluded that the requirement for the applicants to remove themselves from the 

State was ultra vires s.4(7) of the 2004 Act, holding that the power to direct removal is a significant 

power of the State, requiring explicit expression. As a simple matter of statutory interpretation, it 

was held that s.4(7) could not be interpreted in the manner contended by the Minister, and that 

such an interpretation would be contrary to public policy by placing applicants in an invidious 

position where applicants would risk placing themselves in a situation of illegality which could not 

be lawful or in accordance with public policy. Given the finding that section 4 of the 2004 Act and 

section 3 of the 1999 Act were not in pari materia, the absence of an express power to direct 

removal in section 4 of the 2004 Act meant that the decision-letters were ultra vires s.4(7) of the 

Act of 2004.  

 

A consideration of the ECHR jurisprudence on art.8 ECHR private and family rights was held to 

support this conclusion. Even if the Minister had such a power under s.4(7), it would still have 

been necessary for him to give consideration to art.8 ECHR rights, having regard to the provisions 

of ss.2 and 3 of the European Convention on Human Rights Act 2003 and the jurisprudence of 

the Strasbourg court.18 MacMenamin J concluded: 

 

“A simple determination that the respondents were “timed-out” students could not 

conclusively determine all the issues which the Minister had to consider in their cases. I 

consider such a finding should have been, rather, the proper starting point. …  

There is clear jurisprudence of the Court of Human Rights which is significantly more on 

point. There is case law which establishes that personal rights may be engaged and require 

consideration even in certain cases of exceptional residence, as opposed to expulsion 

                                                           
17 Paragraph 50. 
18 For example, Tuquabo-Tekle v Netherlands Unreported European Court of Human Rights 1 December 2005, Sisojeva 
v Latvia (2007) 45 EHRR 33 and Jeunesse v Netherlands (2015) 60 EHRR 17. MacMenamin J distinguished a number of 
Strasbourg decisions relied on by the Minister including Abuhmaid v Ukraine Unreported European Court of Human 
Rights 12 January 2017, MRA v Netherlands Unreported European Court of Human Rights 12 January 2016, Yildiz v 
Austria  (2003) 36 EHRR 32 and Maslov v Austria (2008) 47 EHRR 20.  
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applications, and even in the absence of a removal decision. I certainly do not go so far as 

to say that there is a “right” to regularise illegal status … [but] there may be a positive 

obligation to establish an effective and accessible procedure. The scheme, as envisaged by 

the Minister, falls short of this standard. It does not provide for an effective and accessible 

procedure for the reasons outlined earlier in this judgment.”  

 

Accordingly, MacMenamin J concluded that the manner in which the Minister sought to utilise 

s.4(7) of the Act of 2004 in these cases was unlawful and affirmed the order of the Court of Appeal 

that the impugned decisions should be quashed. The absence of any statutory basis for making 

such ministerial decisions within the text of s.4(7) of the Act of 2004, or elsewhere in the Act, 

meant that the Minister’s interpretation of the Act, and its consequences, would be contrary to 

public policy, and might well necessitate that applicants under the section, be constrained to act in 

an unlawful manner, or, by virtue of applying, be forced to conduct themselves in a manner which 

would violate their art.8 rights as members of family units. 

 

Furthermore, it was held for s.4(7) to be operated in compliance with ECHR jurisprudence, the 

Minister would have been under a duty to assess whether art.8 Convention private and family 

rights were capable of being engaged at the s.4(7) “consideration” stage. These rights were not 

considered, and in law should have been. It was held that the ministerial decisions or notices served 

on the applicants had the effect of expulsion orders, and their consideration required the 

assessment of private and family rights in circumstances where the applicants and their families 

lawfully entered this State and acquired rights during their lawful residence in the State:  

 

“Their long-term residence, although conditional, required that consideration should have 

been given to their art.8 rights in the s.4(7) consideration for variation or renewal of their 

entitlements. The [applicants] were not simply “visitors”, or short-term entrants to the 

State, or persons who had no entitlement to be here at all. These cases are very different 

from those other categories of persons. The factual basis of the [applicants’] status required 

consideration of art.8 rights when the Minister was considering renewal or variation 

decisions concerning them.”19 

 

MacMenamin J emphasised that the Minister was, and is, entitled to impose conditions on entry 

to the State, and that the terms “renewal” or “variation” in s.4(7) must also imply that the Minister 

                                                           
19 Paragraph 84. 
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may lawfully determine that there is, or has been, non-compliance with conditions laid down by 

the Minister, and that, where warranted, he should not renew permission. It was also noted that 

the judgment affected only the applicants’ entitlement to art.8 consideration when the ministerial 

decision was to be made; it did not determine the outcome of such decision-process in this, or any 

other case. What weight was placed on art.8 private and family-life criteria was a matter for the 

Minister. MacMenamin J also remarked that “for the future, in circumstances similar to those 

arising here, it would be unreal and unnecessary for the Minister to have to make more than one 

such decision on Article 8 private life and family rights.” It was noted that the State, and the 

Minister, were entitled to control, regulate, and impose conditions upon those who enter the State 

and seek to remain within the State’s borders, and that there was nothing to prevent a Minister 

lawfully applying criteria as to “reckonable periods”, for the purposes of establishing citizenship. 

Insofar as ECHR issues arose, what was in issue, and what was only determined by this judgment, 

was simply that the applicants’ art.8 rights were at least engaged, and accordingly there should have 

been a consideration of such rights in the s.4(7) decisions. The appeals were therefore allowed. 

 

Conclusions  

The Supreme Court decision in Luximon and Balchand had an immediate impact in practice terms 

on a number of levels, not least in terms of the “holding list” of cases in the High Court awaiting 

its outcome. On 15th October 2018 the Minister for Justice announced a new scheme which would 

allow certain non-EEA nationals, who came to Ireland to study between January 2005 and 

December 2010, to apply for permission to remain in the State.20 It has been estimated that 

thousands of undocumented persons may be eligible to regularise their immigration status under 

this scheme,21although it is important to note that this is not a general regularisation amnesty for 

all undocumented migrants in the State.22 

 

What of the constitutional implications of the judgment? At one level, it can be seen as no more 

than affirming the principle that statutory powers must be exercised in accordance with law; while 

the judgment focused on compliance with sections 2 and 3 of the European Convention on 

                                                           
20 The scheme opened on Monday 15th October 2018 and closed on Sunday 20th January 2019; it was open to non-
EEA nationals resident in the State who held a valid student permission during the period of 1 January 2005 to 31 
December 2010, and remained on student status for at least two years, and who have not in the intervening period 
acquired an alternative immigration permission: see http://www.inis.gov.ie/en/INIS/Pages/special-scheme-for-non-
eea-nationals-who-held-a-student-permission-in-the-state-during-the-period-1-january-2005-to-31-december-2010  
21 See eg Keena “Thousands of ‘undocumented’ may be regularised under new scheme” Irish Times, 15 October 2018 
available at https://www.irishtimes.com/news/crime-and-law/thousands-of-undocumented-may-be-regularised-
under-new-scheme-1.3663268  
22 Such as, for example, the “Justice for the Undocumented” campaign by the Migrants Rights Coalition of Ireland: 
see http://www.mrci.ie/tag/justice-for-the-undocumented/  

http://www.inis.gov.ie/en/INIS/Pages/special-scheme-for-non-eea-nationals-who-held-a-student-permission-in-the-state-during-the-period-1-january-2005-to-31-december-2010
http://www.inis.gov.ie/en/INIS/Pages/special-scheme-for-non-eea-nationals-who-held-a-student-permission-in-the-state-during-the-period-1-january-2005-to-31-december-2010
https://www.irishtimes.com/news/crime-and-law/thousands-of-undocumented-may-be-regularised-under-new-scheme-1.3663268
https://www.irishtimes.com/news/crime-and-law/thousands-of-undocumented-may-be-regularised-under-new-scheme-1.3663268
http://www.mrci.ie/tag/justice-for-the-undocumented/
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Human Rights Act 2003, the proposition would appear to apply equally mutatis mutandis to 

consideration of constitutional rights per the East Donegal principles.23 O Cinneide has thus 

suggested that “Luximon can be viewed as a welcome development … [that] affirms core 

constitutional principles relating to rule of law.”24 

 

The impact of the decision on immigration law is continuing to be worked out. Whilst most of the 

cases in the holding list were settled, a number of cases from that list have recently been heard in 

the High Court, seeking to determine such issues as whether a child who was born in the State but 

who never held any immigration permission falls within the scope of Luximon,25 or whether a 

person whose immigration permission had expired at the time they submitted an application for 

change of status is entitled to rely on the judgment.26  

 

It is possible that the decision in Luximon is signalling that the Supreme Court is interested in 

further exploring the concept of the best interests of the child in the immigration context, 

notwithstanding the rather minimalist approach endorsed by the Court of Appeal to this issue in 

Dos Santos v Minister for Justice.27 Another issue that may arise for determination is the precise 

interaction between the Minister’s statutory powers under section 4 and the residual executive 

discretion of the State to regulate immigration. To paraphrase Casey, the judgment may yet give 

rise to further opportunities to examine some of the “under-explored corners” of our 

Constitution.28 

 

                                                           
23 East Donegal Co-Operative Livestock Mart v Attorney General [1970] IR 317. 
24 O Cinneide “Luximon and Balchand v Minister for Justice - Securing Rule of Law in the Immigration Quicksand” (2018) 
1 Irish Supreme Court Review (forthcoming). 
25 Lin (a minor) v Minister for Justice [2018] IEHC 780. 
26 See Jooree v Minister for Justice and Equality [2018] IEHC 757 and Bundhooa v Minister for Justice and Equality [2018] IEHC 
756. 
27 [2015] 3 IR 411; [2015] 2 ILRM 483. 
28 Casey “Under-explored corners: Inherent executive power in the Irish constitutional order” (2017) 40(1) Dublin 
University Law Journal 1. 


