
RESTRICTIONS ON FREE MOVEMENT OF PERSONS ON 

GROUNDS OF PUBLIC HEALTH UNDER EUROPEAN UNION LAW1: 

 

INTRODUCTION: 

The Covid-19 pandemic has necessitated the adoption of draconian restrictions on 

the free movement of citizens both internally and externally. The purpose of this 

presentation is to examine, in broad terms, the legal basis for the adoption of such 

measures under European Union law. Thereafter, the application of those principles 

in the specific context of Covid-19 will be considered. 

THE GENERAL PRINCIPLES:   

The TFEU and the Directive: 

Article 21.1 of the Treaty on the Functioning of the European Union (“the TFEU”) 

provides that ‘[e]very citizen of the Union shall have the right to move and reside freely within 

the territory of the Member States, subject to the limitations and conditions laid down in the Treaties 

and by the measures adopted to give them effect’. 

Practitioners will be aware that the limitations and conditions governing the free 

movement of Union citizens are now largely (though not exclusively) laid down in 

Council Directive 2004/38/EC (“the Directive”). Further, the Court of Justice of 

the European Union (“CJEU”) has held that the limitations and conditions 

contained in the Directive may apply, mutatis mutandi, where a right of residence is 

derived solely from the TFEU2. 

Where a Union citizen or their family member qualify for a right of entry and/or 

residence in a Member State, Chapter VI of the Directive sets out the rules governing 

 
1 Anthony Lowry BL and Zachary Murtagh BL. 
2 See, with regard to qualifying for a right of residence, 5 June 2018, Coman and Others, C-673/16, 
EU:C:2018:385 and, in respect of restricting such a right of residence derived from TFEU on 
grounds of public policy and public security,  13 September 2016, CS, C-304/14, EU:C:2016:674. 



how and when that State may impose restrictions upon such rights on grounds of 

public policy, public security and public health.  

Under the heading “General Principles”, Article 27 of the Directive states, in 

material part: 

1.   Subject to the provisions of this Chapter, Member States may restrict the freedom of movement 

and residence of Union citizens and their family members, irrespective of nationality, on grounds of 

public policy, public security or public health. These grounds shall not be invoked to serve economic 

ends. 

2.   Measures taken on grounds of public policy or public security shall comply with the principle of 

proportionality and shall be based exclusively on the personal conduct of the individual concerned. 

Previous criminal convictions shall not in themselves constitute grounds for taking such measures. 

The personal conduct of the individual concerned must represent a genuine, present and sufficiently 

serious threat affecting one of the fundamental interests of society. Justifications that are isolated 

from the particulars of the case or that rely on considerations of general prevention shall not be 

accepted. 

Article 27.2 of the Directive is derived from the case-law of the CJEU prior to the 

adoption of the Directive3 and has received consideration by the Irish Superior 

Courts on a number of occasions4.  However, as is apparent from the underlined 

section, Article 27.2 of the Directive applies only where the public policy or public 

security grounds of restriction are invoked by a Member State.  

Before turning to the specific provision of the Directive applicable to the public 

health derogation, it is worth recalling a central theme arising from Article 27.2 as 

 
3 See, inter alia, Case 36/75 Rutili [1975] ECR 1219; Case 30/77 Bouchereau [1977] ECR 1999; and 
Cases C-482/01 and C-493/01 Orfanopoulos and Oliveri [2004] ECR I-5257. 
4 See, inter alia, Balc v Minister for Justice and Equality [2018] IECA 76; M.v (Lithuania) v Minister for 
Justice and Equality [2016] IEHC 432; GC v Minister for Justice and Equality [2017] IEHC 215; and 
DS v Minister for Justice [2015] IEHC 643. 



developed by the CJEU viz. that the grounds of derogation cannot be justified on 

grounds of general prevention.  

In McCarthy and Others, C-202/13, EU:C:2014:2450, the Court summarized the 

position succinctly at paragraph 46: 

By virtue of Article 27 of Directive 2004/38, Member States may, where this is justified, refuse 

entry and residence on grounds of public policy, public security or public health. Such a refusal must 

be based on an individual examination of the particular case5. Thus, justifications that are isolated 

from the particulars of the case in question or that rely on considerations of general prevention are 

not to be accepted6. 

Article 29 of the Directive: 

The rules that govern the public health derogation are contained in Article 29 of the 

Directive, which is worth setting out in full: 

1.   The only diseases justifying measures restricting freedom of movement shall be the diseases with 

epidemic potential as defined by the relevant instruments of the World Health Organisation and 

other infectious diseases or contagious parasitic diseases if they are the subject of protection provisions 

applying to nationals of the host Member State. 

2.   Diseases occurring after a three-month period from the date of arrival shall not constitute 

grounds for expulsion from the territory. 

3.   Where there are serious indications that it is necessary, Member States may, within three 

months of the date of arrival, require persons entitled to the right of residence to undergo, free of 

charge, a medical examination to certify that they are not suffering from any of the conditions referred 

to in paragraph 1. Such medical examinations may not be required as a matter of routine. 

The three-month limitation period: 

 
5 Citing judgment in Metock and Others, C-127/08, EU:C:2008:449. 
6 Citing judgments in Jipa, C-33/07, EU:C:2008:396 and Aladzhov, C-434/10, EU:C:2011:750. 



Article 29.2 should be read in conjunction with Article 27.4 of the Directive, which 

provides: 

The Member State which issued the passport or identity card shall allow the holder of the document 

who has been expelled on grounds of public policy, public security, or public health from another 

Member State to re-enter its territory without any formality even if the document is no longer valid 

or the nationality of the holder is in dispute. 

If a Union citizen is found to have contracted a disease with epidemic potential, an 

infectious disease or contagious parasitic disease within 3 months of arrival, then 

that person may be expelled to their Member State of Origin. The latter must admit 

them to their State. This limitation period likely represents the attempt to meet three 

objectives: 

- Permit Member States to take timely action to prevent the spread of disease 

in the Host Member State; 

- Prevent the export of disease to a Union citizen’s Member State of Origin 

where the disease is likely to have been contracted in the Host Member State; 

and 

- Acknowledge that the removal of a Union citizen residing in the Host 

Member State for a period in excess of three months will impair the right of 

free movement to a greater extent than persons resident in the Host Member 

State for a shorter period of time. 

The categories of disease and the principle of non-discrimination: 

Article 29.1 of the Directive restricts the categories of illness and disease that may 

be invoked to justify derogating from rights of free movement on grounds of public 

health. The derogation can be invoked to protect against an applicable category of 

illness or disease but only provided the Host Member State subjects its own nationals 

to protection provisions.  



This latter requirement reflects the established prohibition of discrimination on 

grounds of nationality enshrined in Article 18 TFEU. In Joined Cases 115/81 and 

116/81 Adoui and Cornuaille [1982] ECR 1665, the CJEU held at paragraph 8: 

…although community law does not impose upon the member states a uniform scale of values as 

regards the assessment of conduct which may be considered as contrary to public policy, it should 

nevertheless be stated that conduct may not be considered as being of a sufficiently serious nature to 

justify restrictions on the admission to or residence within the territory of a member state of a national 

of another member state in a case where the former member state does not adopt, with respect to the 

same conduct on the part of its own nationals, repressive measures or other genuine and effective 

measures intended to combat such conduct. 

Accordingly, pursuant to Article 18 TFEU, in conjunction with Article 29.1 of the 

Directive, in order to invoke the derogation based on public health, a Member State 

must adopt genuine and effective measures addressed to their own nationals in order 

to combat the disease in question. This prevents contrived reliance by Member 

States on the derogating provision and limits such reliance to circumstances where 

the need to protect public health is the genuine policy objective being pursued. 

Medical examinations on arrival: 

According to the Article-by-Article Commentary in the Explanatory Memorandum 

of the original Commission Proposal from which the Directive was adopted: 

“[Medical certification] provisions may be used only in exceptional circumstances, where there are 

serious indications that the person concerned suffers from one of the diseases or disabilities that can 

justify refusal of leave to enter or reside and provided that the host Member State bears the full costs 

of the examination. Such examinations may on no account be carried out as a matter of course...” 

Thus, Article 29.3 of the Directive expressly states that ‘medical examinations may not 

be required as a matter of routine’. This supports the proposition that justifications that 

are isolated from the particulars of the case in question, or that rely on considerations 



of general prevention, are not to be accepted, even where the public health 

derogation is invoked.  

The public health derogation as interpreted by the CJEU: 

Article 29 of the Directive has not yet been considered by the CJEU7. Nonetheless, 

the general issue of derogating from the fundamental freedoms of EU law on 

grounds of public health has received consideration by the Court in the context of 

the free movement of goods. Before addressing this case-law, it is worthwhile 

recalling the following: 

- Article 27.2 of the Directive does not apply to the public health derogation. 

Having regard to the terms of Article 29 of the Directive, Member States are 

not expressly required to comply with the principle of proportionality when 

adopting restrictive measures based on public health, nor is the prohibition 

on adopting measures of general prevention expressly applicable to the public 

health derogation. 

- The CJEU has stated that measures adopted to protect public health cannot 

rely upon justifications of general prevention. Although this is supported by 

Article 29.3 of the Directive, it is important to recall that this finding was 

made in the context of the public policy/security derogations to which Article 

27.2 applies and not in a case involving a restriction on grounds of public 

health to which it does not. 

In United Kingdom v Commission, C-180/96 R, EU:C:1996:308, the CJEU addressed 

the legality of a Commission decision imposing a temporary export ban on exports 

of bovine animals, bovine meat and derived products from the United Kingdom to 

the other Member States, and also to third countries, adopted as an emergency 

measure to protect against BSE. The Commission decision was challenged by the 

UK on the grounds, inter alia, that it breached the principle of proportionality. The 

 
7 The authors are open to correction on this point but have been unable to identify any example 
where this provision has been considered by the CJEU. 



CJEU noted that the principle of proportionality was one of the general principles 

of EU law and stated: 

98 At the time when the contested decision was adopted, there was great uncertainty as to the risks 

posed by live animals, bovine meat and derived products. 

99 Where there is uncertainty as to the existence or extent of risks to human health, the institutions 

may take protective measures without having to wait until the reality and seriousness of those risks 

become fully apparent. 

Ultimately, the CJEU upheld the decision on the basis it was an emergency measure 

that temporarily banned exports. The Commission’s decision acknowledged the 

need to subject the measure to review following detailed scientific study of BSE. 

However, for present purposes it is notable that the CJEU endorsed the so-called 

‘precautionary principle’ in cases involving the protection of human health where 

scientific uncertainty exists as to the nature of the risk posed by British beef8.  

In Commission v France, C-333/08, EU:C:2010:44, the CJEU elaborated upon the 

scope of the precautionary principle in the context of the public health derogation 

with regard to the free movement of goods. The CJEU stated, in material part, at 

paragraphs 85 and 86: 

As regards the objective of protecting public health, it is for the Member States, in the 

absence of harmonisation and in so far as doubts subsist in the current state of scientific research, to 

decide at which level they intend to ensure the protection of the health and life of persons… 

That discretion relating to the protection of public health is particularly wide where it is shown that 

uncertainties continue to exist in the current state of scientific research. 

 
8 For further discussion of the precautionary principle see: Multi-Case Review of the Application of the 
Precautionary Principle in European Union Law and Case Law, Garnett and Parsons, Risk Analysis, Vol. 
37, No. 3, 2017 and The Precautionary Principle within European Union Public Health Policy, 
Antonopoulou and van Meurs, Health Policy. 2003 Nov; 66(2):179-97. See, also, the 
Communication from the Commission  on the Precautionary Principle, COM/2000/0001 final. 

https://www.ncbi.nlm.nih.gov/pubmed/14585517


Therefore, the higher the degree of scientific uncertainty, the wider the discretion 

conferred on Member States to decide at which level they intend to ensure 

protection for public health.  

The CJEU held that Member States must comply with the principle of 

proportionality9 before stating, at paragraph 91: 

It is true that the assessment which a Member State is required to make may reveal a high 

degree of scientific and practical uncertainty in that regard. Such uncertainty, which is inseparable 

from the concept of precaution, influences the extent of the discretion of the Member State and thus 

has an impact on the means of applying the proportionality principle. In such circumstances, it must 

be acknowledged that a Member State may, under the precautionary principle, take protective 

measures without having to wait for the reality and the seriousness of those risks to be fully 

demonstrated. 

The CJEU explained that the correct application of the precautionary principle   

required the identification of the potentially negative consequences for health and a 

comprehensive assessment of the risk to health based on the most reliable scientific 

data available and the most recent results of international research. Finally the Court 

noted, at paragraph 93: 

Where it proves to be impossible to determine with certainty the existence or extent of the alleged 

risk because of the insufficiency, inconclusiveness or imprecision of the results of studies conducted, 

but the likelihood of real harm to public health persists should the risk materialise, the 

precautionary principle justifies the adoption of restrictive measures, provided they are non-

discriminatory and objective. 

 
9 Stating at paragraph 90: “Member States must comply with the principle of proportionality. The means which 
they choose must therefore be confined to what is actually necessary to ensure the safeguarding of public health; they 
must be proportional to the objective thus pursued, which could not have been attained by measures which are less 
restrictive of intra-Community trade”.  



Therefore, assuming for present purposes that the CJEU adopts a similar approach 

to public health as it applies to the free movement of persons, the following 

principles arise: 

- Any measure that restricts free movement of persons on grounds of public 

health must comply with the principle of proportionality; 

- If scientific uncertainty exists as to the nature of the risk to public health 

posed by a particular disease, Member States are entitled to invoke the 

precautionary principle whereby they have discretion to act without having to 

wait for the reality and the seriousness of that risk to be fully demonstrated; 

- The precautionary principle is not a carte blanche handed to Member States. 

They must base their actions on foot of a comprehensive assessment of the 

risk to health based on the most reliable scientific data available and the most 

recent results of international research; 

- Nonetheless, where, following such an assessment, it proves impossible to 

determine the existence or extent of the risk posed, Member States are entitled 

to assume the worst and adopt restrictive measures provided they comply 

with the principle of being non-discriminatory as discussed above. 

If this is the approach adopted by the CJEU (and it appears likely that it will be) then 

the test of proportionality with regard to the public health derogation differs 

materially from that under public policy and public security.  

The public policy/security derogations require Member States to base restrictions 

exclusively on the personal conduct of the individual concerned who must represent 

a genuine and present threat affecting one of the fundamental interests of society or 

of the Member State concerned. By contrast, the precautionary principle permits 

Member States to adopt restrictions where the risk to public health is uncertain or, 

indeed, impossible to determine. 

APPLICATION OF THE GENERAL PRINCIPLES IN THE SPECIFIC 

CONTEXT OF COVID-19: 



The adoption of restrictions in cases of viral pandemics: 

As is apparent from foregoing discussion, the application of the principle of 

proportionality and, by extension, the precautionary principle, depends upon an 

evaluation of the risk posed by a disease. This lies well outside the area of legal 

expertise. However, for the purpose of this presentation, it is assumed that Covid-

19 represents a high threat to human health and a level of scientific uncertainty 

persists regarding the full nature and extent of that risk.  

In 2009, the European Centre for Disease Control published a “Guide to Public Health 

Measures to Reduce the Impact of Influenza Pandemics in Europe:  ‘The ECDC Menu’”. The 

ECDC menu contains measures that are now all too familiar to the reader such as 

regular hand washing, social distancing, reactive school and workplace closures, 

mask-wearing outside the home, quarantine measures etc.  

The ECDC menu also contains specific measures regarding restrictions on 

International travel10. In summary, the menu cites the following categories of 

restriction: 

- Travel advice: While the cost of providing such advice is minimal, evidence 

of effectiveness of this category is also minimal.  

- Entry screening: Citing experience from the SARS outbreak, evidence showed 

that both entry and exit screening was quite ineffective in preventing spread. 

In addition, the menu notes that attempts to screen out infected persons will 

be equally unsuccessful because many infectious people may be 

presymptomatic or asymptomatic. The costs of such measures are described 

 
10 The restriction of internal travel within the territory of a Member State is also addressed in the 
ECDC menu. Although primarily a matter for the Member State’s domestic legal order, it is worth 
noting that even internal restrictions on travel imposed upon persons entitled to reside in a State 
under the Directive can fall within the scope of and require justification under EU law: See 
Oteiza Olazabal, C-100/01, EU:C:2002:712. However, this presentation will focus on the 
international dimension. 



as large as they tie up healthcare staff who would probably be better employed 

elsewhere. 

- Border closures: Evidence of effectiveness is described as minimal unless 

such closures are almost complete and rapidly implemented. The experience 

is that, unless there is little international travel to a country and almost 

complete cessation of travel, the attempts of border closure will be 

unsuccessful in preventing entry of the pandemic. Unsurprisingly, the direct 

costs of such measures are described as ‘massive’. To quote: “In Europe there 

is so much essential day-to-day travel across borders that the idea of closing most borders is 

inconceivable”.  

 

The Covid-19 Border Management Guidelines: 

On the 16th of March 2020, the Commission published COVID-19 Guidelines for 

Border Management Measures to Protect Health and ensure the Availability of 

Goods and Essential Services C(2020) 1753 final. The Guidelines are aimed at 

maintaining the functioning of the Single Market. 

The Guidelines note that all persons, EU and non-EU nationals, who cross the 

external borders of the EU11 are subject to systematic checks at border crossing 

points and such checks may include health checks.  

Entry and Exit Screening: 

Member States may: 

- Put in place entry screening measures including primary and secondary 

screening. The aim of these measures is to assess the presence of symptoms 

 
11 Specific reference is made in the Guidelines to entry into the Schengen area. There may well be 
scope to argue that in Ireland similar checks may take place in respect of non-EU nationals 
travelling to Ireland from another Member State unless they hold a residence card issued under 
the Directive: See McCarthy, cited above. 



and/or the exposure to Covid-19 of travellers arriving from affected areas or 

countries. 

- Primary screening includes an initial assessment by personnel, who may not 

necessarily have medical training, and includes visual observation of travellers 

for signs of the infectious disease, measurement of travellers’ body 

temperature, and completion of a questionnaire by travellers asking for 

presence of symptoms and/or exposure to the infectious agent. 

- Secondary screening is to be carried out by personnel with medical training. 

It includes an in depth interview, a focused medical and laboratory 

examination and second temperature measurement. 

- Exit screening measures are also advised, which aim at assessing the presence 

of symptoms and/or the exposure to Covid-19 of travellers departing from 

affected countries. Travellers identified as exposed to, or infected with Covid-

19 should not be allowed to travel. 

- Isolation of suspected cases and transfer  of actual cases to a health care 

facility. The authorities on both sides of the border should agree on the 

appropriate handling of cases of people considered as posing a public health 

risk such as further tests, isolation or quarantine and health care – either in 

the country of arrival or by agreement in the country of departure. 

These guidelines endeavour to bring the screening process in line with the 

restrictions laid down in Article 29.3 of the Directive. As will be recalled, medical 

examinations are only permissible where ‘there are serious indications that it is necessary’ 

and cannot be implemented as a matter of routine practice.  

The guidelines limit primary screening to travellers arriving on a direct or indirect 

connection from an affected area or country and limit the more intrusive secondary 

screening process to those initially filtered through the primary screening process. 

In this manner, the screening is, arguably, limited to cases where there are ‘serious 

indications’ that a medical examination is necessary.  



Nonetheless, having regard to the global spread of the disease, it is probable that 

such screening will, as a matter of fact, become a matter of routine. The 

proportionality of such testing is also brought into question when the ECDC menu 

is borne in mind viz. that both entry and exit screening was quite ineffective in 

preventing spread of the disease due, inter alia, to the fact that many infectious people 

may be presymptomatic or asymptomatic.  

Justifying such broad testing of travellers will probably require reliance upon the 

precautionary principle. Having regard to the nature and extent of the threat Covid-

19 presents to human health, as well as the scientific uncertainty regarding how best 

to combat the disease, Member States are entitled to assume the worst (that every 

traveller may be carrying the illness) and take protective measures on that basis. At 

a minimum, reliance upon the precautionary principle necessitates review of their 

effectiveness in the light of up-to-date scientific research. 

Refusal of entry: 

With regard to the safeguards laid down in the Directive, the Guidelines provide that 

a Member State must not deny entry to EU citizens or third-country nationals 

residing on its territory. This is intended to reflect the three-month limitation period 

laid down in Article 29.2 of the Directive. Thus, people who have resided in the host 

Member State for a period in excess of three months may not be prevented from re-

entry following their return from a trip abroad. In the absence of a system of 

registration in Ireland, the operation of this prohibition may give rise to practical 

difficulties in that proof of residence for a period in excess of three months prior to 

departure and re-entry will be difficult to establish in practice. 

Member States can require such persons to undergo self-isolation or similar 

measures upon return from an area affected by Covid-19, provided they impose the 

same requirements on their own nationals.   



The guidelines authorise Member States to refuse entry to non-resident third country 

nationals where they present relevant symptoms or have been particularly exposed 

to risk of infection and are considered to be a threat to public health.  

This authorisation raises two obvious questions: 

- Does this apply even where a family member is seeking to join a Union citizen 

lawfully residing in the host Member State in accordance with the Directive? 

- Does this also apply to third country nationals potentially in need of 

International protection? 

The first of these questions remains unclear. Undoubtedly, such family members are 

entitled to the benefit of Article 29, in conjunction with Article 27.1 of the Directive. 

Although medical examinations may be conducted whenever ‘serious indications’ exist 

that this is necessary, nothing in Article 29 expressly authorises the expulsion/refusal 

of entry of persons presenting relevant symptoms or who have been particularly 

exposed to risk of infection but not yet diagnosed with the disease as such.  

Again, recourse to the precautionary principle will be necessary to justify such a 

refusal of entry on the basis that, in the absence of reliable/sufficient testing for 

Covid-19, a Member State is entitled to err on the side of caution.  

However, the position under this heading is further complicated by the fact that the 

guidelines appear to require the Member State of arrival to treat a Union citizen with 

suspected Covid-19 through their own healthcare system ‘or by agreement in the country 

of departure’. This difference in treatment between two categories of person entitled 

to the benefit of the limits contained in Article 29 of the Directive will require 

justification. 

The second question is not directly answered by the border management guidelines. 

However, the answer to this question may, by inference, be contained in the 

Commission COVID-19 Guidance on the implementation of the temporary 

restriction on non-essential travel to the EU, on the facilitation of transit 



arrangements for the repatriation of EU citizens and on the effects on visa policy 

C(2020) 2050 final that is in place for the EU7+12 area. This guidance imposes a 

temporary restriction on entry by third country nationals into the EU7+ area for 

non-essential purposes. Notably, third country nationals in need of international 

protection are exempt from this entry ban13. By extension, it is presumed that any 

refusal of entry addressed to a non-resident third country national must respect the 

principle of non-refoulement such that a refusal of entry cannot be made where a 

person seeks international protection in the Member State of arrival. 

CONCLUSION: 

The application of the public health derogation to the free movement of persons is 

likely to differ materially from derogations based on public policy and public 

security. In particular, the proportionality of a protective measure based on public 

health is, in principle, entitled to the benefit of the precautionary principle.  

The CJEU is likely to show greater deference to Member States when adopting 

restrictions on a temporary basis at a time when scientific assessment of the risk is 

uncertain. The greater the level of scientific consensus regarding the nature and 

extent of the risk posed by Coivd-19, the more susceptible Member State’s 

protective actions will be to challenge on grounds of infringement of the principle 

of proportionality.   

 

 
12 All Schengen Member States (including Bulgaria, Croatia, Cyprus and Romania), as well as the 
four Schengen Associated Countries. 
13 Practitioners may also have an interest in the Commission’s COVID-19: Guidance on the 
Implementation of Relevant EU Provisions in the Area of Asylum and Return Procedures and on 
Resettlement, 2020/C 126/02. 


