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SOME THOUGHTS ON CASE C-94/18 
CHENCHOOLIAH

• The decision of the CJEU in C-94/18 Chenchooliah (EU:C: 2019: 
693) raises once again the question of the extent to which the 
rights of a third country national (TCN) are entirely derivative of 
the rights of the EU spouse. Is that a satisfactory situation or does 
it potentially  weaken the power dynamic within a marriage if the 
TCN’s entitlement to reside within the EU is made contingent on 
decisions made by the other spouse to continue, eg working or 
attending college or even residing within the State in question? 
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IGUNMA v. GOVERNOR OF CLOVERHILL 
PRISON [2014] IEHC 218 April 2014
• Deportation order made in. October 2010 in respect of a Nigerian 

national which order is never challenged. Later marries Czech 
national in February 2011 and no question as to validity of 
marriage.

• Czech national (apparently) attending college in Ireland, but his 
application for residence card turned down on the ground that 
she was not exercising her free movements rights by genuinely 
studying.

• In 2014 Gardai seek to give effect to deportation order by 
arresting him and he seeks Article 40.4.2 inquiry on the ground 
that he is within Directive 2004/38/EC and can only be “removed” 
and not deported.
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Judgment of Hogan J. in Igunma

• Applicant within the Directive by virtue of the fact that he is 
married to free mover and therefore can only be removed and not 
deported in view of Article 28 of the Directive.  Partially right, 
partially wrong in view of Chenchooliah.
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JUDGMENT OF CJEU IN 
CHENCHOOLIAH: FACTS
• Here the TCN spouse was married to a Portuguese national who 

had exercised free movement rights in Ireland. The couple were 
married in 2011 and there was some evidence that the husband 
had worked here intermittently. The Minister refused a residency 
card on the ground that the spouse was not exercising free 
movement rights. 

• In July 2014 the TCN told the Minister that her husband had been 
removed to Portugal where he was serving a prison sentence. In 
2016 the Minister indicated that she proposed to deport the TCN 
spouse. The High Court referred two questions to the CJEU: 
essentially was the applicant within the Directive and, if not, could 
she be deported? 
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WAS THE TCN WITHIN THE 
DIRECTIVE?
• In principle - yes, but one important qualification.

• The applicant had lived with her spouse in Ireland and he had 
exercised free movement rules, so came within C -127/08 Metock.

• But residency is a dynamic concept and the applicant lost her TCN 
status when he moved back to Portugal. She “no longer fulfils the 
requirement of accompanying or joining a Union citizen imposed 
by Article 3(1) of Directive 2004/38” (para 60) and so Metock no 
longer applies (para. 66).
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COMPARE WITH IGUNMA AND 
OGIERAKHI
• Compare and contrast with the reasoning in C-244/13 Ogierakhi

where the Court held that a TCN still enjoyed derivative rights 
under the Directive even where the couple had separated and 
were living with other partners (even if they intended to divorce):

“… if Article 16(2) of the directive were to be interpreted literally, a 
third-country national could be made vulnerable because of unilateral 
measures taken by his spouse, and that would be contrary to the spirit 
of that directive, of which one of the objectives is precisely —
according to recital 15 thereto — to offer legal protection to family 
members of citizens of the Union who reside in the host Member 
State, in order to enable them, in certain cases and subject to certain 
conditions, to retain their right of residence exclusively on a personal 
basis.”
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• Would Igunma have been different given that the EU national 
still resided in Ireland? But note a residence card had been 
refused in Igunma and this was regarded as a significant 
adverse factor in Chenchooliah.
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IGUNMA AT LEAST PARTIALLY 
CORRECT?
• CJEU holds that Articles 27 and 28 guarantees only apply to TCN’s 

with derivative rights - so to that extent Igunma was wrong.

• But Article 15 applies Article 30 and Article 31 procedural 
safeguards to all TCN’s, including review of facts and law in judicial 
review proceedings. Any expulsion decision cannot include re-
entry ban: see Article 15(3). So to that extent Igunma was correct 
in that the standard  deportation process contained in s. 3 of the 
Immigration Act 1999 does not apply.
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CASE C-255/19 OA AND THE 
GENEVA CONVENTION

• OA arrived in the UK from Somalia by virtue of his membership of 
a minority clan and was granted status. Now that Somalian 
situation had changed could be sent back? Specifically, did the 
availability of a clan and family support structure in Somalia mean 
that he no longer had a well founded fear of persecution within 
the Article 2(c) of the Qualification Directive?
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OPINION OF ADVOCATE GENERAL

• Geneva Convention remains the cornerstone of international 
human rights protection, but Article 78(1) TFEU and Article 18 of 
the Charter make it clear that EU law must respect these 
principles, so that (para 42) “any legislative measures such as the 
Qualification Directive must conform as nearly as possible with 
both the letter and the spirit of the Geneva Convention.”
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CONCEPT OF PROTECTION

• Article 7(1)(b) of the Qualification Directive departs from the 
express text of the Geneva Convention in that it envisages that 
protection can be offered by non-State actors.

• BUT this must be interpreted with basic objectives of Geneva 
Convention in mind, so that the private actors must seek to 
duplicate the functions of the State with a legal system based on 
the rule of law.
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• Article 7(1)(b) is not satisfied by protection offered by purely 
private actors (eg private security firm guarding gated 
community), but rather “the traditional protection offered by a 
State, namely, a functioning legal and policing system based on 
the rule of law” (para. 78).

• RH v. Sweden (2015) held breach of Article 3 ECHR if returned to 
face “extreme material poverty and destitution” and so the 
availability of financial support from clan or family is a relevant 
consideration in that particular context. But this is a different test 
from that of ‘protection” for the purposes of the Qualification 
Directive.
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• NB Judgment of the Court is awaited.
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