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1. Declaration 2, annexed to the Final Act of the Treaty on European Union (Masstricht 

Treaty), states: 

“The conference declares that, wherever in this Treaty establishing the European 

Community reference is made to nationals of the Member States, the question whether 

an individual possesses the nationality of a Member State shall be settled solely by 

reference to the national law of the Member State concerned.”  [Emphasis added.] 

This is a well-established principle of international law. 

2. The refusal of a certificate of naturalisation was challenge in Mallak v. Minister for 

Justice.  The Supreme Court case is now the locus classicus of Irish administrative law 

on the duty to give reasons but the judgment [2012] 3 I.R.297 did not address the 

question of Union law, because the Court was quashing the decision anyway.  The High 

Court (Cooke J.)  relied on the Declaration to make a clear distinction between the 

refusal to grant citizenship and the withdrawal or revocation of citizenship.  This is 

currently at issue in X.P. v. Minister for Justice, where the Supreme Court has reserved 

judgment.  A unanimous Court of Appeal (per Hogan J.) found that Union law was not 

relevant to the refusal to grant citizenship in the first place: [2018] IECA 112. 

 

3. European authorities are clear that there is no scope for application of Union law where 

the person is not regarded as a national of a Member State in the first place:  Ex p. Kaur 

(Case C-192/99) [2001] E.C.R. I-1237. 

 

4. In Micheletti, (Case C-389/90) [1992] E.C.R. I-4239, the Court of Justice said:  

 

“Under international law, it is for each Member State, having due regard to Community 

law, to lay down the conditions for the acquisition and loss of nationality. However, it 

is not permissible for the legislation of a Member State to restrict the effects of the grant 

of the nationality of another Member State by imposing an additional condition for 

recognition of that nationality with a view to the exercise of the fundamental freedoms 

provided for in the Treaty.” 

 



That was uncontroversial as the grant of citizenship was effected solely by reference to 

the national law of a Member State.  It was not then for another Member State to refuse 

to afford free movement rights to that national without proof of habitual residence in 

the Member State of nationality. 

 

5.  However, in Rottman v. Freistaat Bayerni (Case C-135/08) [2009] E.C.R. I-1449, the 

Court of Justice seized on the phrase “due regard to Community law” to say that 

withdrawal of citizenship on grounds of fraud could not be effected without due regard 

to Union law and a proportionality test.  Cf. the Opinion of Advocate General Maduro, 

who thought it was a “wholly internal” matter.  The judgment is difficult to square with 

the Declaration – which reflects international law more generally – and all of the 

Member States who intervened, as well as the Commission, argued that withdrawal of 

citizenship was outside the scope of Union law.  There have been strong obiter dicta 

by the UK Supreme Court which essentially say that the Court of Justice had no 

business getting involved in withdrawal of citizenship cases. 

 

6. Last month, in Judgment of 12 March 2019, Tjebbes (Case C-221/17) EU:C:2019:189, 

the CJEU made it very clear that there had to be “an individual assessment of the 

situation of the person concerned and that of his or her family in order to determine 

whether the consequences of losing the nationality of the Member State concerned, 

when it entails the loss of his or her citizenship of the Union, might, with regard to the 

objective pursued by the national legislature, disproportionately affect the normal 

development of his or her family and professional life from the point of view of EU 

law.” (§44)  

 

7. While stating that “[t]hose consequences cannot be hypothetical or merely a 

possibility”, the Court continued (§45) 

 

“As part of that examination of proportionality, it is, in particular, for the competent 

national authorities and, where appropriate, for the national courts to ensure that the 

loss of nationality is consistent with the fundamental rights guaranteed by the Charter, 

the observance of which the Court ensures, and specifically the right to respect for 

family life as stated in Article 7 of the Charter, that article requiring to be read in 

conjunction with the obligation to take into consideration the best interests of the child, 

recognised in Article 24(2) of the Charter (judgment of 10 May 2017, Chavez-Vilchez 

and Others, C-133/15, EU:C:2017:354, paragraph 70.” 

 

The right to deprive the individuals of their nationality (based on the absence of any 

real link with the Member State in question) was specifically found, however, not to 

breach Article 20 FEU.  The distinction with refusal to grant citizenship has been 

maintained, as has the fundamental right of Member States to deprive an individual of 

their citizenship in accordance with international law. 

 


